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Economic Evidence of Common Impact for
Class Certification in Antitrust Cases:

ATwo-Step Analysis
B Y H A L J . S I N G E R

ECONOMISTS ARE TRAINED IN THE
scientific method, which requires hypothesis test-
ing. When retained for the purpose of proving an
antitrust violation, the expert economist’s role typ-
ically is to test whether the anticompetitive hypoth-

esis best explains the data or whether some alternative, pro-
competitive (or competitively neutral) hypothesis does a
better job. In an antitrust class action, however, an expert
economist may also play a role at the class certification stage
of the case. At that stage, the economist is asked a different
question; specifically, assuming that the anticompetitive
hypothesis is true, would all or nearly all of the members of
the proposed class suffer antitrust injury?1 Accordingly, at
the class certification phase, the expert must presume the
anticompetitive hypothesis—that the challenged conduct
occurred—and demonstrate instead that class-wide antitrust
impact can be proven with evidence common to the class.2

An economist retained to testify on class certification issues
still must undertake a thorough analysis to avoid having his
or her testimony discarded by the court. In other words,
accepting the anticompetitive hypothesis at the class certifi-
cation stage does not imply abandoning the scientific method.
To obtain class certification of a damages claim, plaintiffs

are required to demonstrate, among other things, that “ques-
tions of law or fact common to the class predominate over any
questions affecting only individual members.”3 In the antitrust
context, that inquiry usually requires an assessment of the
nature of the evidence available to prove three principal ele-
ments: (1) the existence of a violation, (2) common impact on
members of the class, and (3) aggregate damages.4 Before
explaining the elements of a formal proof of common impact,
it is worth briefly noting that the other two inquiries—assess-
ing the nature of the evidence necessary to prove the violation

and calculating aggregate damages—are generally glossed over
at the class certification stage.5

Antitrust defendants typically cannot mount much of a
challenge to the notion that proof of the violation can be
made with evidence “common to the class rather than indi-
vidual to its members.”6 For example, proof of the relevant
product market will often turn on industry-wide elasticity of
demand and industry-wide price-cost margins, neither of
which varies by class member. Similarly, whether a defendant
conspired with its rivals or engaged in exclusionary conduct
will be informed by defendant-specific evidence. Common
evidence is also readily available to calculate aggregate dam-
ages, which can often be expressed as the product of the
quantity sold by defendants and the average overcharge. Basic
econometric tools, such as regression analysis, which pro-
duces average effects attributable to one factor while con-
trolling for others, can be helpful in calculating aggregate
damages.
It is for these reasons that proof of common impact is

almost always the bone of contention in antitrust cases at the
class certification stage. Based on my experience as an eco-
nomic expert, my review of the case law, and the application
of economic principles, proof of common impact involves two
basic inquiries: (1) Is there a plausible economic theory (and
corroborating evidence) that links the challenged conduct to
anticompetitive effects generally, and (2) Is there some mech-
anism that would reliably transmit these anticompetitive
effects (typically in the form of an overcharge) to all or a large
share of the proposed class? If, after rigorous analysis, these
inquiries can be answered in the affirmative, then the likeli-
hood of getting a class certified increases significantly.7

In short, common impact for class certification purposes
can be demonstrated with evidence that (step 1) links the
challenged conduct to anticompetitive effects generally, and
then (step 2) supplies an economically valid and reliable
methodology to connect those general anticompetitive effects
to members of the class without having to assess their indi-
vidual circumstances. It is important to keep in mind, how-
ever, that the plaintiff ’s task at class certification “is not to put
forth a final method for establishing impact using common
evidence, but rather to demonstrate that such a method is
possible.” 8
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Step 1: Is there a plausible economic theory
(and corroborating evidence) that links the challenged
conduct to anticompetitive effects generally?
The first step involves identifying a well-received theory of
harm from the economic literature that fits the fact pattern
of the case. Economic models of anticompetitive effects tend
to focus on consumer welfare and not on higher prices. While
the antitrust laws are designed to protect consumer welfare,
the inquiry at the class certification stage typically focuses on
narrower questions about whether members of the proposed
class of buyers overpaid or, in the case of monopsony or a
buyer-side conspiracy, whether members of the proposed
class of sellers were underpaid. Identifying prior applications
of the theory of harm to the industry at hand bolsters the
credibility of the proposed model. For example, economic lit-
erature that shows how competition among hospitals tends
to increase nurse wages would bolster a claim that a wage con-
spiracy among hospitals suppressed wages.9 Similarly, iden-
tifying literature that shows how competition among pre-
scription drugs tends to decrease drug prices would bolster a
claim that exclusionary conduct increased drug prices.
In certain types of antitrust cases, higher prices are part of

the challenged conduct, making this first step of the two-part
inquiry easier to satisfy. Consider a bundled-rebate monop-
olization case, in which part of the challenged conduct is that
the defendant set a penalty price for the tying product in
excess of the stand-alone monopoly price. Assuming that the
anticompetitive hypothesis is true (and that the challenged
conduct occurred), there is little dispute that at least some
class members paid higher prices for the tying product rela-
tive to the but-for price.
The first element is generally easier to satisfy in price-fix-

ing conspiracies as well, in which higher prices are also part
of the challenged conduct. This is not to say that all price-fix-
ing cases naturally lend themselves to class-wide analysis; the
controversy in these cases will merely shift from whether
prices were elevated in general to whether they were elevated
for large swaths of the proposed class (step 2 of the analysis).
In cases where higher prices are not directly implicated by

the challenged conduct, the plaintiffs’ expert must offer a
credible economic model for the step one analysis that links
the challenged conduct to higher prices generally. In eco-
nomic terms, the expert may establish such a link by show-
ing that the challenged conduct caused customers to be less
sensitive to price increases by the defendants relative to fringe
suppliers (that is, rendered the residual demand for defen-
dant’s products or services less elastic), typically by degrading
the choices of its customers.
For example, in a tying case in which the defendant has

never sold the tying product separately there may be no direct
evidence that the defendant’s conduct caused customers to
pay anticompetitive prices or that lower prices would have
prevailed in the absence of the challenged tying arrangement.
Although the economic literature offers several theories that
connect tying to higher prices in the tied markets,10 the econ-

omist must demonstrate that at least one of those theories
applies and that common evidence can be used to establish
that the necessary conditions of that model are satisfied.
It bears noting that demonstrating the plausibility of an

economic theory that links the challenged conduct to high-
er prices generally does not necessarily entail sophisticated
regression analysis. Although the economist may be expect-
ed to reach into his or her empirical toolkit at the class cer-
tification stage, proffering a viable economic theory and
demonstrating that the necessary conditions of that theoret-
ical model are empirically satisfied requires a different skill set
(and a small library of industrial organization textbooks). As
mentioned above, regression analysis is most helpful in the
area of computing aggregate damages, which can be expressed
as a function of average effects.
The case law highlights the importance of linking the

challenged conduct to higher prices generally in a rigorous
way. For example, in In re New Motor Vehicles Canadian
Export Antitrust Litigation, the First Circuit vacated a class
certification decision in favor of a nationwide class of new car
purchasers because the plaintiffs’ expert failed to satisfy this
first element of the proof of common impact.11 The chal-
lenged conduct did not involve higher prices directly; instead,
the plaintiffs argued that a horizontal conspiracy among car
makers to limit Canadian imports (via no-export clauses and
other penalties) led to higher prices.12 The court observed
that, although “[i]njury in price-fixing cases is sometimes
not difficult to establish,” the “novel and complex” nature of
plaintiffs’ theory demanded additional scrutiny.13 Specifically,
the court stated: “As plaintiffs themselves note, without a very
large number of cars poised to cross the border, a nationwide
impact on the automobile market of the sort required by
plaintiffs’ theory is implausible, and the theory collapses.”14

The court concluded that plaintiffs had failed to articulate a
plausible theory that linked the defendants’ conduct to high-
er prices generally.15

Step 2: Is there a mechanism that would transmit
these anticompetitive effects to a large share of the
members of the proposed class?
The second part of the two-part inquiry focuses on how
higher prices are transmitted to the proposed class members.
Is the class sufficiently “cohesive” such that the challenged
conduct adversely impacted a large share, or even all or near-
ly all, of its members? In antitrust cases, plaintiffs seeking class
certification have often been successful when they have been
able to prove that the prices paid by all class members are
linked by a common element of pricing and that this com-
mon element has been materially affected by the conduct in
a way that is harmful to class members.16 Accordingly, the sec-
ond element is generally easier to satisfy in industries where
(1) defendants use list prices, (2) all buyers pay list prices or
some discount off of list prices, and (3) buyers are atomistic17

(which limits the scope of bargaining). Again, this is not to
say that all such industries naturally lend themselves to class-
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wide analysis; other elements of the proof of common impact
must also be satisfied. Yet even in Hydrogen Peroxide, dis-
cussed more fully below, the court considered the empirical
tendency for prices charged to individual customers to move
together, suggesting that such an approach (when actually
bolstered by corroborating evidence) may establish class cohe-
sion with respect to pricing.18

Some have argued that there is no basis in economic the-
ory to support the proposition that inflation of a common
element of pricing harms all consumers whose prices are
linked to that common element.19 The economics of price
discrimination suggests otherwise. Price dispersion among
customer segments for the same product is known as “third-
degree price discrimination,” in which a firm with market
power charges varying prices to different segments of the
marketplace, based on variations in elasticities of demand.20

Through price discrimination, firms can increase profits by
charging higher prices to the less price-sensitive segments of
the market. In some cases, firms may even be able to tailor
their prices on a customer-by-customer basis; this is referred
to as “first-degree price discrimination.” To implement a dis-
criminatory pricing strategy, however, a firm typically needs
to know the individual elasticities of each of the various seg-
ments (or individual customers). Because such knowledge is
generally not available to the firm ex ante, it may post a start-
ing price based on the aggregate demand elasticity of its cus-
tomers and then negotiate downward based on the revealed
price sensitivities (and bargaining power) of individual cus-
tomers or segments. Indeed, in the U.S. economy it is com-
mon for firms to charge customers list prices accompanied by
private discounts.21 Assuming the individual discounts from
the common base price are not affected by the challenged
conduct, inflation of this common element of pricing should
harm all customers.
Even where the conduct may affect the individual dis-

counts, inflation of a common element of pricing should
harm all customers. In an antitrust case, the challenged con-
duct potentially imposes harm by limiting the substitution
opportunities available to customers.22 Because any private
discount relative to a base price would tend to shrink with the
restriction of opportunities to substitute alternative prod-
ucts, it is highly unlikely that the presence of private dis-
counts will ever offset any inflation in the common base
price caused by anticompetitive conduct.23 Accordingly, evi-
dence that the common base price was inflated by the con-
duct (along with evidence that the individual prices are gen-
erally linked to the base price) is evidence of common impact,
and thus generally sufficient to establish cohesion—even if
the private discount varies across class members.24 Among
other ways, the economic expert may establish that individ-
ual prices are generally linked to the base price by comput-
ing the percentage of putative class members who paid the list
price or who purchased at least one unit from the defendant
at the list price. InMeijer, Inc. v. Abbott Laboratories, the dis-
trict court certified a class of drug wholesalers in part because

each class member purchased at least one unit of the pre-
scription drugs at issue at the list prices, which were alleged
to have been inflated by the challenged conduct.25

In cases where few actually pay the list price (think of
buying a car), there might be strong evidence that list price
drives the transaction prices. There, the expert may establish
that individual prices are generally linked to the base price by
estimating simple correlation coefficients. For example, in
Johnson v. Arizona Hospital & Healthcare Ass’n (AzHHA),
plaintiffs alleged that a group of hospitals in Arizona con-
spired to set bill rates for both per-diem nurses and travel
nurses. Hospital members of AzHHA paid travel agencies a
common bill rate, and agencies would pay their nurses a per-
centage of that bill rate, the ratio representing the agency’s
pass-through rate. The district court certified a class of per-
diem nurses in part because the expert’s (the author’s) data
indicated that bill rates (the list prices) were positively corre-
lated with pay rates for six types of temporary nursing staff.26

Once again, heavy-duty regression analysis may not be nec-
essary to satisfy this second element.27 If there is an empiri-
cal link between base prices and transaction prices, it should
be readily apparent through basic empirical techniques, such
as correlation analysis.28 (That labor markets involve monop-
sony power rather than monopoly power does not invalidate
the path to common impact outlined above, as many of the
same attributes—common list prices, atomistic sellers, sup-
pressed wages as part of the challenged conduct—can be
found there.29)
In many cases, direct evidence of a consistent correlation

between list prices and prices paid by members of the class
may not be available, either because discovery of the data has
not occurred or list prices are simply not used. There, the
economist must rely on indirect evidence to show that cus-
tomers who make up the class must have suffered some
antitrust injury due to the challenged conduct, typically by
paying higher prices than they would have paid absent this
conduct. In these cases, the economist could rely on the
defendant’s internal planning documents that explain how
prices are formulated, or on the defendant’s pricing schedules
that explain how prices vary across customers or geography.
In addition, testimony from marketing or pricing teams at
defendant companies might inform this inquiry. In these
cases, proof of the second prong tends to be more complicated
for testifying economists. Regardless of how proof of the cor-
relation between the anticompetitive conduct and prices paid
by class members is made (whether by using direct evidence
of pricing data or through more indirect proof ), an econom-
ic expert now requires more data and case facts than were pre-
viously required to develop and test economic models of
common impact that fit the market in question, thereby load-
ing fact discovery to the front end of litigation.
The case law offers several examples in which an econo-

mist has failed to establish this second element in the proof
of common impact. InHydrogen Peroxide, the Third Circuit
vacated the district court’s decision to certify the class because
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there was substantial uncertainty as to whether the plaintiffs’
expert’s theory was “susceptible to proof at trial through
available evidence common to the class.”30 The court cited
the defendants’ expert’s finding that there was no empirical
tendency for prices charged to individual customers to move
together (or in accordance with price announcements), sug-
gesting that list prices could not be used to measure antitrust
impact on a common basis.31 Importantly, the base-price
approach to proving common impact was not rejected in
Hydrogen Peroxide. Instead, the Third Circuit remanded the
case for reconsideration because there was an active dispute
between the experts, unresolved by the district court, as to
whether such a pricing structure actually existed.32 Moreover,
the court suggested that the obstacles to class certification
might be overcome by fashioning product-specific subclass-
es or by shortening the class period.33

Similarly, in Blades, the Eighth Circuit upheld a decision
not to certify a class of direct purchasers of genetically mod-
ified “Roundup Ready” soybean seed or genetically modified
“Yieldgard” corn seed because the second step of the impact
analysis was not satisfied.34 The court noted that genetically
modified (GM) corn seeds were often sold alongside a cor-
responding non-genetically modified corn seed and that
“[b]ecause no pricefixing conspiracy is alleged as to non-GM
hybrids [non-genetically modified seeds], such pairings estab-
lish clear list-price premiums for the GM corn hybrids [genet-
ically modified seeds].”35 Citing uncontroverted evidence
that many of the genetically modified seeds at issue were
sold at “zero or negligible list price premiums,”36 the court
concluded that the class was not sufficiently cohesive. It bears
noting, however, that the Eighth Circuit specifically rejected
as a basis for its rationale the district court’s finding that
farmers buying GM seeds often received varying discounts
from the list prices, preserving the path for future plaintiffs
to pursue base-price theories.37

New Directions in Class Certification
While the two steps to proving common impact discussed
above should be considered necessary, they may not be suf-
ficient conditions to obtaining class certification because
defendants may present other obstacles to proving common
impact. For example, an emerging strategy is for defendants
to seize on complementary products sold by the defendant (in
a monopoly or seller-side conspiracy case) or on other aspects
of compensation paid by the defendant (in a monopsony or
buyer-side conspiracy case) that were not subject to the chal-
lenged conduct. Under this “offset” theory, defendants may
have altered another dimension of pricing (or compensa-
tion) in such a way as to offset the antitrust impact flowing
from the challenged conduct for at least some members of the
putative class.
A recent case involving a class of temporary nurses high-

lights the use of offsets by defendants to defeat class certifi-
cation, at least for part of the class. As noted above, in Johnson
v. Arizona Hospital & Healthcare Ass’n, the court certified a

class of per-diem nurses in part because the evidence linked
all of the per-diem nurse’s compensation to the price-fixed bill
rate, despite the fact that each per-diem nurse may have been
paid a different hourly rate.38 The court did not certify a class
of travel nurses, however, citing the defendants’ expert’s tes-
timony that travel nurses were compensated with other ben-
efits, such as housing or travel stipends.39 According to the
court’s logic, because the alleged conspiracy did not cover
these elements of compensation, defendant hospitals may
have mitigated the antitrust impact of their conspiratorial
conduct by raising the housing or travel stipend. Although
the agency bill rate was arguably intended to cover housing
and travel expenses, the offset theory persuaded the court not
to certify a class of travel nurses.40

The offset theory could be applied in pricing conspiracies
as well. Consider a case in which two, multi-product firms
conspire over the pricing of good 1, but do not conspire over
the pricing of good 2. Assume further that good 2 is a com-
plement to good 1. Defendants might argue that each firm
would have an incentive to reduce the price of good 2 to mit-
igate the coordinated price increase for good 1. Because some
class members purchase large volumes of good 2 in relation
to good 1, some members might benefit by the conduct—
that is, the savings on good 2 relative to the but-for price
might swamp the overcharges on good 1 for some class mem-
bers. To make matters concrete, if the conspiracy raises prices
of good 1 by $10 but induces the conspiring firms to lower
the price of good 2 by $5, a class member who purchased at
least twice as much of good 2 compared to good 1 is arguably
better off. In such a case, the plaintiff ’s expert must be pre-
pared to analyze the extent to which proposed class members
consume the complementary product in proportion to the
product in question, and to segregate the class into winners
and losers as needed.
The use of the offset theory raises interesting legal and eco-

nomic questions with regard to establishing methods to
demonstrate that proof of common impact is possible at the
class certification stage. Should a multi-product firm enjoy
antitrust immunity from class action liability as long as it can
point to potential reductions in the price of complementary

Demonstrating that impact on class members may be

proven with evidence common to the class rather

than specif ic to its individual members is a two-step

process: (1) showing a l ink between the conduct

and higher prices in the market general ly; and

(2) showing that methodologies exist to l ink the

higher prices general ly to prices paid by individual

class members.
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products? Should each purchase of good 1 by class members
be considered a discrete event for antitrust purposes, so that
antitrust injury suffered in one instance cannot be offset by
future actions taken by plaintiffs? Or should a class member’s
purchases be aggregated across all purchases of goods 1 and
2? Economists who analyze common impact in cases with
complementary products should understand not only the
economic principles and analytical tools that may apply, but
also the different approaches that courts may apply to balance
allegedly offsetting price effects, which may affect the ulti-
mate conclusion on whether the burden to prove common
impact can be satisfied.

Conclusion
Demonstrating that impact on class members may be proven
with evidence common to the class, rather than specific to its
individual members, is a two-step process: (1) showing a link
between the conduct and higher prices in the market gen-
erally; and (2) showing that methodologies exist to link the
higher prices generally to prices paid by individual class
members.
With respect to step 1, the plaintiffs’ expert could employ,

among other things, a well-received theory of harm from the
literature; prior applications of the theory to the industry at
hand; and evidence that the challenged conduct rendered the
defendant’s residual demand curve less price-sensitive.

With respect to step 2, the plaintiffs’ expert could employ,
among other things, evidence that the common base price
was inflated by the conduct; evidence that a significant per-
centage of proposed class paid the list price or purchased at
least one unit from the defendant at the list price; evidence
such as estimated correlation coefficients that shows that
individual prices typically are linked to the base price; and
anecdotal evidence from defendant’s internal price-formula-
tion documents and price schedules, or testimony from
defendant’s marketing or pricing teams that shows consistent
pricing practices used with members of the class. Under any
of these approaches, an economic expert now requires more
transaction data and case facts than were previously required
at the class certification stage to develop and test economic
models that fit the market in question.
Failure to undertake a thorough economic analysis of these

two inquiries can result in the plaintiff ’s expert’s testimony
being discarded or of limited use to the parties or the court.
The class was not certified in New Motor Vehicles for, among
other things, failure to satisfy the first step in the analysis; fail-
ure to satisfy the second step prevented certification in Blades
and Hydrogen Peroxide. If plaintiffs can satisfy these two evi-
dentiary burdens, then the class will likely be sufficiently
cohesive in the sense that proof of the violation at the mer-
its stage will necessarily mean widespread injury to class
members.�
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Empirical Evidence and Class Certification in Labor Market Antitrust Cases,
ANTITRUST, Fall 2010, at 60–61 (citing the “complex factors that drive hir-
ing and compensation outcomes”). It bears noting that the authors agree
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that when the challenged conduct directly involves prices or wages, then the
analysis is more conducive to class-wide methods. Id. at 63 (“Thus, alle-
gations of naked wage-setting pacts are perhaps the most analogous to the
typical price-fixing cases in output markets. The empirical methodologies
presented by plaintiffs in these cases, including the benchmark and regres-
sion approaches described above, are therefore more likely to support
class certification than in other types of labor market cases.”).

30 552 F.3d at 325.
31 Id. at 314.
32 Id. at 325. The “price structure” approach used by the plaintiffs’ expert in

Hydrogen Peroxide has been criticized as “junk science” in an article appear-
ing in this magazine. See John H. Johnson & Gregory K. Leonard, In the Eye
of the Beholder: Price Structure as Junk Science in Antitrust Class Certification
Proceedings, ANTITRUST, Summer 2008, at 108, 109 (2008). As the authors
describe the approach: “To determine whether a ‘pricing structure’ exists
in an industry, an expert combines his or her ‘knowledge’ with ‘visual
inspection’ of graphs of the average prices paid by different customers and
for different products to see whether prices ‘move together’ over time.” Id.
at 108. Johnson and Leonard appear to be less critical of a “pricing struc-
ture” approach as a concept (i.e., the relevance of establishing that cus-
tomer-level prices move together over time) as they are with the “testing pro-
cedure” employed to test the hypothesis of the pricing structure, i.e., “visual
inspection” of the data. Id. (“A specific implication of the price structure
hypothesis is that we should observe customer prices moving together in
a tight pattern over time. The price structure hypothesis would appear to be
generally testable using rigorous methods when customer-level transaction
price data are available. However, in our experience, the testing procedure
typically used by experts to test the hypothesis of price structure is limited
to a simple “visual inspection” of graphs of average prices against time.”).
In contrast to a “visual inspection” approach to demonstrating the existence
of a correlation between base or list prices and transaction prices, this arti-
cle suggests that empirical techniques such as correlation analyses can be
utilized to make this link.
I am not aware of any case that rejected (on a theoretical level) an

approach to proving common impact that empirically links list prices to
transaction prices. In a recent case decided after Hydrogen Peroxide, the
court rejected the plaintiff’s expert’s evidence of a “pricing structure,” not
because the approach was theoretically unsound, but because the defen-
dants’ expert’s conclusion that a pricing structure did not exist was more
persuasive. See In re Plastics Additives Antitrust Litig., No. 03-CV-2038,
2010 WL 3431837 at *13–15 (E.D. Pa. Aug. 31, 2010) (“[T]he evidence
shows that prices did not behave similarly for all products and customers
and the pricing structure analysis set forth by [plaintiffs’ expert] therefore
cannot serve as proof of impact common to the class.”).

33 Id. at 325 n.26.
34 Blades v. Monsanto Co., 400 F.3d 562 (8th Cir. 2005).
35 Id. at 573.
36 Id.
37 Id. at 572.
38 2009 WL 5031334 at *8.
39 Id. at *9.
40 Id.


